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Whose Injustice? 
Relevant Inequalities for Regulatory Analysis 
and How We Should Address Them



What should distributive or equity 
analysis pay attention to?

• Two Premises:
– Primary tasks of the regulatory analyst/decision maker are 

present/choose among alternative strategies for reducing risks 
and harms, and to improve societal well-being with respect to a
certain set of activities (e.g. food processing) or a specific 
domain (air quality).

– Societal well-being includes considerations of equity or fairness 
as well as economic utility.

• Together, these two premises imply that some inequities are of first 
importance for regulatory analysis and decision making and others 
are of lesser relevance in the specific regulatory context.

• “Whose injustice?” means “Who ‘owns’ the problem?” as well as 
“Who suffers unfairly?”

Presenter
Presentation Notes
To sort through the many possibilities for addressing equity in regulatory analysis, I’ll begin with two premises:
First, the primary tasks of the regulatory analyst and decision maker are present and choose among alternative strategies for reducing risks and harms, and to improve societal well-being with respect to a certain set of activities—such as food production and processing—or a specific domain—such as air quality.
Second, societal well being includes considerations of equity or fairness as well as economic utility—as described by the non-utilitarian social welfare function that Matt Adler just presented.
Taken together, these two premises imply that some inequities are of first importance for regulatory analysis and decision making, and others are of lesser relevance in the specific regulatory context.
Asking “Whose injustice?” means “who ‘owns’ the problem?”, as well as “who suffers unfairly?”



Outline

• Distinguish fair processes and fair outcomes
• Identify the most salient distributive 

consequences of a particular regulatory 
intervention 

• Locate responsibility for rectifying unequal 
burdens and benefits of risk regulations

• Address distributive impacts of risk regulation 
discursively

• Create opportunities for public engagement at 
the appropriate level, and pair modes of 
engagement with the appropriate venue

Presenter
Presentation Notes
My remarks will touch upon the following:
Fair processes and fair outcomes—and the necessity of addressing both in risk regulation; 
Identifying the most salient distributive consequences in the context of a particular regulatory analysis and intervention; 
Assigning responsibility for rectifying identified and remediable unequal burdens and benefits of regulation;
Addressing distributive impacts of risk regulation in tandem with quantified BCA or CEA, in a narrative fashion that includes public discourse of some kind; and, finally,
Creating opportunities for public engagement about harms and risks that can be mitigated by regulatory action with attention to how the costs and benefits will be shared across society and within communities.



Purpose of Distributional Analyses

• What can we expect a distributional analysis to 
accomplish?

• Is the analysis the last word on distributive 
impacts—or the beginning of a conversation?

• The selection of population subgroups for 
comparative analysis of impacts anticipates what 
is relevant for justice; it presumes some kind of 
disproportionality in benefits and/or burdens

Presenter
Presentation Notes
Looking at the various executive directives requiring distributional analysis and attention to environmental justice raises the question of What we expect a distributional analysis to accomplish.
Is the task (merely) to raise awareness of distributional impacts and injustices?
To elicit debate and engage new participants in the regulatory process?
To achieve greater social equity--and if so, within which domains?
Is the analysis the last word on distributive impacts—or the beginning of a   conversation?
That is, is its purpose to trouble-spot? —To be followed up with further focused investigations of adverse impacts and targeted interventions?
In a distributive or equity analysis you will only discover those disparities in impact that you anticipate in the first place. 
Thus the population subgroups selected for comparative analysis of impacts signal what the regulator considers to be relevant for justice; it presumes some kind of unfair disproportionality in benefits and/or burdens



Fair Regulatory Processes
• Modes of public engagement

– Notice and comment
– Public hearings
– Participatory workshops
– Advisory committees
– Citizen juries

• Benefits and limitations of public engagement in 
regulatory context
– Time consuming/expensive
– Raises expectations without delivering
– Subject to capture by powerful interest groups
– Gives voice and recognition to underrepresented groups
– Raises awareness of need/potential for remediation
– Surface new solutions because of greater diversity and local knowledge

Presenter
Presentation Notes
Fair process in regulation includes (but is not limited to) the ways in which citizens and social groups are considered and engaged in the development of policies. Here I will focus on the public engagement aspect of fair process. 
Modes of public engagement include:
The ubiquitous notice and comment in the promulgation of regulations; 
Public hearings; 
And also less frequently used mechanisms such as 
Participatory workshops;
Citizen advisory committees; and
Citizen juries (such as the citizens’ council that advises the UK’s National Institute for Health and Clinical Excellence–NICE).
The downside of the more ambitious forms of public engagement in regulation is real;
Public engagement is time consuming and expensive; 
It can raise expectations for consideration in the outcome without delivering on its promise; 
And it is subject to capture by powerful interest groups (simply because of the investment of time, money, and expertise that participation requires).
At the same time, mechanisms for public involvement can:
Give voice and recognition to underrepresented groups
Raise awareness of both the need and potential for remediation, even if this remediation is better achieved by another mechanism, such as through the tax system or income support programs; and it can 
Surface new solutions/remedies for inequitable impacts because diverse and local perspectives are brought to the table.



Importance of Procedural 
Fairness

• Important not only because we might not be able to 
agree upon substantive fairness, but we know that we 
won’t be able to achieve it 

• In this case, giving voice; raising awareness of what to 
look out for in terms of inequitable impacts, whether 
localized or with respect to a dispersed disadvantaged 
group, may be the most that can be accomplished within 
the regulatory context

• Engaging the public may be most effective at a local 
level—if impacts are largely site-specific

Presenter
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Procedural fairness is important not only because we might not be able to agree upon what the fair or just outcome is, but in the regulatory context, as Don Fullerton pointed out in his presentation, we know that we won’t be able to resolve all distributive issues in the end!
In this case, giving voice; raising awareness of what to look out for in terms of inequitable impacts--whether localized or with respect to a dispersed disadvantaged group--may be the most that can be accomplished within the regulatory context
Recognition or formal acknowledgment of the political and social standing of members of society—as individuals and as belonging to socially and geographically distinct groups—is an important end of procedural justice, of paying attention to distributive consequences. 
Engaging the public may be most effective at a local level—if impacts are largely site-specific, and consequently may have a better chance of identifying and remediating excessive risks and burdens than intensive engagement at the national level.



Fair Regulatory Outcomes

• Is the regulatory agency ethically obligated to 
address all inequities of regulatory benefits and 
burdens?

• What characteristics of unequal outcomes are 
salient in the context of the regulatory action?

• Are some inequities revealed by regulatory analysis 
better suited to upstream solutions?

Presenter
Presentation Notes
So, what questions should we ask about what makes a regulatory intervention fair or just?
First, is the regulatory agency ethically obligated to address all disparities in benefits and burdens? I would argue that it is not and, in any case, the regulatory agency cannot fully characterize, let alone address, all disparities.
Next, we should ask, What characteristics of unequal outcomes are salient in the context of the regulatory action?
And third, are some inequities revealed by regulatory analysis better suited to solutions outside the scope of the regulation?
Let’s look at a specific case…



Ex: Fossil Fuel Emissions Standards

• Relevant population subgroups for equity 
analysis
– Sensitive to health risks (children, elderly, 

persons with lung/cardiovascular disease)
– Geographically isolated/concentrated 

exposure 
– Income classes (differential incidence of both 

benefits and costs)
– Socially disadvantaged; racial and ethnic 

minorities: at risk in multiple ways 

Presenter
Presentation Notes
Identifying the population subgroups for which an equity analysis should be conducted is the first step in homing in on those disparities in outcomes that the regulatory process should address.
In the case of fossil fuel emissions standards or abatement requirements, for example, relevant groups include those who are:
Sensitive to the specific health risks entailed (children, elderly, persons with lung/cardiovascular disease)
Geographically isolated (and thus subject to concentrated exposure) 
Lower Income classes (who experience differential incidence of both benefits and costs)
Socially disadvantaged groups including racial and ethnic minorities 
And those who are at heightened risk in multiple ways
Each of these groups merits being part of a distributive analysis in the case in question.



Fossil Fuel Emissions Standards 
(cont’d)

• Is the regressivity of the price effect and 
employment impact of pollution abatement 
commensurable with the incidence of the 
intervention’s health benefits?

• If not, there is no reason to try to quantify 
distributive impacts through equity weighting

• Nonetheless, still important to document the 
distributive impacts of the economic fallout of the 
regulation

Presenter
Presentation Notes
So, next we must make judgments about the extent to which the regulatory analysis, agency or intervention is the proper sphere for addressing a given disparate impact:
For example, is the regressivity of the price effect and employment impact of pollution abatement on a par with disproportionate burdens (or benefits) in the intervention’s health consequences?
If not, there may not be a reason for quantifying the comprehensive distributive impacts through equity weighting of impacts on different income classes
Regardless, it is still important to document the distributive impacts of the economic fallout of the regulation, even if they extend beyond the capacity of the regulatory agency to address them. 



Responsibility for Fair Outcomes

• Distributive impacts should be addressed at the 
appropriate level, with the appropriate policy 
instrument—regulatory analysis can call 
attention to inequities that are likely to be outside 
the purview of the regulating agency to redress

• Concentrated, persistent disadvantage may 
require redress through both broader (e.g., 
income policy) and more focused (local 
participatory decision-making) strategies

Presenter
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So just because the regulatory agency cannot redress some disparities in impact, it can still call attention to inequities that are likely to be outside its purview.
Referring back to the list of groups for which equity analysis should be considered in the case of emissions standards I would only note that, in fact, membership in the relevant subgroups—children, chronically ill, geographically exposed, lower income classes, racial and ethnic minorities—overlap to a substantial extent, and that those at heightened risk in multiple respects demand special attention and possibly distinct avenues of redress. 
Concentrated, persistent disadvantage may require redress through both broader and more focused strategies—tax or income policy on the one end and local participatory decision-making on the other, as well as in the regulatory decision-making itself—if, in fact, one regulatory approach can be expected to reduce disparities more than another.



Addressing Distributive Impacts 
Qualitatively

• The assumption that quantified impacts are 
more compelling than narrative treatment is 
unwarranted

• Equity weighting is less transparent and likely to 
be treated with suspicion

• By not quantifying distributive impacts as part of 
BCA or CEA, the quantified analysis is less likely 
to be taken to be the final word—it is one piece 
of information among others  

Presenter
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My perspective on equity weighting comes primarily from considering equity adjustments for quality-adjusted-life-year valuation in health care resource allocation decisions.
Scott Farrow and Matt Adler have made compelling cases to present “what if” scenarios based on different levels of inequality aversion and to work with an equity-regarding social welfare function. These proposals deserve serious consideration. Still, I am concerned that equity weighting within a Benefit Cost Analysis reduces the comprehensibility of the calculation and invites suspicion or skepticism by decision makers and interested parties.
Quantifying information makes it more abstract; the components of a quantified analysis are subsumed—in some sense disappear—in a total. 
If we don’t believe the quantified results should be the bottom line—a yes/no indicator in adopting a policy—why should we choose to load all factors into it? It is better to keep the quantified analysis as part, rather than assert that it reflects the totality, of the discussion.
If we do not incorporate distributive impacts as part of BCA or CEA, the quantified analysis cannot be mistaken for the last word—it remains as an additional piece of information.



The Role of Public Engagement

• Engage at the right stage
– Is “empowered participatory governance”—concrete, 

specific solutions, developed in an inclusive, 
deliberative process—realistic for federal rulemaking?

– If it isn’t, that doesn’t mean it is not an important 
objective in another (possibly local) context

• Implementation, monitoring, and evaluation of 
risk abatement offer important opportunities for 
involving disadvantaged and excluded groups in 
rectifying historical inequities 

Presenter
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Last, we should give careful thought to when and where public deliberation is most effective.
The ideal of “Empowered participatory governance”—concrete, specific solutions, developed in an inclusive, deliberative process—may not be realistic in the context of federal rulemaking.
If it isn’t, that doesn’t mean it is not an important objective to pursue elsewhere.
Federal rule making can highlight the need and offer tools with which local jurisdictions can involve directly affected and socially disadvantaged constituencies in decision-making. 
Implementation, monitoring, and evaluation of risk abatement interventions offer important opportunities for considering and involving disadvantaged and excluded groups in rectifying historical and persisting inequities. 
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